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(1) Whether the placement is only as
a last resort and when no other viable
housing options exist; and

(2) In cases where the detainee has
been held in administrative segrega-
tion for longer than 5 days, whether
the placement is justified by highly un-
usual circumstances or at the detain-
ee’s request.

INVESTIGATIONS

§115.71 Criminal and administrative
investigations.

(a) If the facility has responsibility
for investigating allegations of sexual
abuse, all investigations into alleged
sexual abuse must be prompt, thor-
ough, objective, and conducted by spe-
cially trained, qualified investigators.

(b) Upon conclusion of a criminal in-
vestigation where the allegation was
substantiated, an administrative inves-
tigation shall be conducted. Upon con-
clusion of a criminal investigation
where the allegation was unsubstan-
tiated, the facility shall review any
available completed criminal inves-
tigation reports to determine whether
an administrative investigation is nec-
essary or appropriate. Administrative
investigations shall be conducted after
consultation with the appropriate in-
vestigative office within DHS, and the
assigned criminal investigative entity.

(c)(1) The facility shall develop writ-
ten procedures for administrative in-
vestigations, including provisions re-
quiring:

(i) Preservation of direct and cir-
cumstantial evidence, including any
available physical and DNA evidence
and any available electronic moni-
toring data;

(ii) Interviewing alleged victims, sus-
pected perpetrators, and witnesses;

(iii) Reviewing prior complaints and
reports of sexual abuse involving the
suspected perpetrator;

(iv) Assessment of the credibility of
an alleged victim, suspect, or witness,
without regard to the individual’s sta-
tus as detainee, staff, or employee, and
without requiring any detainee who al-
leges sexual abuse to submit to a poly-
graph;

(v) An effort to determine whether
actions or failures to act at the facility
contributed to the abuse; and

§115.73

(vi) Documentation of each inves-
tigation by written report, which shall
include a description of the physical
and testimonial evidence, the rea-
soning behind credibility assessments,
and investigative facts and findings;
and

(vii) Retention of such reports for as
long as the alleged abuser is detained
or employed by the agency or facility,
plus five years.

(2) Such procedures shall govern the
coordination and sequencing of the two
types of investigations, in accordance
with paragraph (b) of this section, to
ensure that the criminal investigation
is not compromised by an internal ad-
ministrative investigation.

(d) The agency shall review and ap-
prove the facility policy and proce-
dures for coordination and conduct of
internal administrative investigations
with the assigned criminal investiga-
tive entity to ensure non-interference
with criminal investigations.

(e) The departure of the alleged
abuser or victim from the employment
or control of the facility or agency
shall not provide a basis for termi-
nating an investigation.

(f) When outside agencies investigate
sexual abuse, the facility shall cooper-
ate with outside investigators and
shall endeavor to remain informed
about the progress of the investigation.

§115.72 Evidentiary standard for ad-
ministrative investigations.

When an administrative investiga-
tion is undertaken, the agency shall
impose no standard higher than a pre-
ponderance of the evidence in deter-
mining whether allegations of sexual
abuse are substantiated.

§115.73 Reporting to detainees.

The agency shall, when the detainee
is still in immigration detention, or
where otherwise feasible, following an
investigation into a detainee’s allega-
tion of sexual abuse, notify the de-
tainee as to the result of the investiga-
tion and any responsive action taken.
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